
RECE M “HE UNITED STATES BANKRUPTCY COURT :WED 
4 2002 

ERVICE: 
3s K)N 

I 

AUG 1 FOR THE DISTRICI‘ OF DELAWARE 

PUbllC 
COMM 

In re: : Chapter11 

BlRcH TEILECOM, INC., a@,, : Caee No. 02-12218 (JCA) 

Debtors. . Jointly Adminiseered 

DECLARATION OF FRANK TURNER, PRINCIPAL OF SENIOR LLENDERS’ 
AzlMINIsTRATIvE AGENT, M SUPPORT OF DEBTORS MOTION FOR 

MODIFICATION OF THE OBDER AUTHORI[ZING THE DEBTORS 
TO PAY OFFICER8’ SALARIES XN -Y c OURSE OF B m  

I ,  FRANK “E& do -by declare a followe: 

1. I an an Authorized Signatory of Lshman Commercial Paptr Inc., the 

admiisoative agent (the ‘‘Adminisnative Agent”) far the syndicate of banks, financial 

institutions and other entities (the “Sdar  Lenders’’) whicb bavc provided the Senior Credit 

Facility (as de6ned below) €or Birch Tclu;am, Inc. (“Shh”) aad aU of the subsidiary dcbton ani 

debtars in possessian in the above-#ptioued t a ~ ~  (collectivdy with Birch, the Tkbtors” or the 

“Company”). I submit this dcclsratim in aupport of Debtors’ Motion 

Ordar Authorizing the Debtors to Pay Officm’ Salaries in the Ordinary Course of Buiineaa filed 

Modification of the 

an ar about Augwt 7,2002 (the ‘Uotion”). I have been working with tbe Birch entities on bethali 

of the Adminisnative Agent since November of 2001. With mpwt to the facts described in this 

declaration, I have either personal knowledgo or such infonnatioa was provided to me by 

pmaprrel WmkhjJ d e r  my supervision, and ifcallcd upon to t d f y ,  I could d would test@ 

compehtlythm. 



2. In December 1999, tha Debtors, the Administrative Agent and the Senior 

Lenders entered into a credit agreement which pruvides for a seven-ycar term loa fz~IiV and a 

seven-year revolving credit loan facility (the %Senior Credit Facility")- As of July 29,2002, tbe 

Debtors w m  hdebtcd to thc Scnior Lenden in the approximate amount of S199 miIlion pursuar! 

ta the S&r Credit Facility. The Senior hh' claim is scared by a perfected first priority 

security interest in substantially all of the Deb-' a ~ ~ c t 6  and capital atock. 

3. The Motion pcrtdns 19 the Caw's Order (deflaad in foornofe 2 of rhe 

Motion, the "ordei') which, &g &, $rautd the Dcbtcxs tho authority to compmsafe their 

mmqcrs at a rate not to exceed S100,OOO on an m u a l  barir, and denied than the authdrity to 

pay managers' wages that had accrued md were owing 89 of  the petition date. In summary, the 

Dabton are seeking the authhy to pey their managemant taam at the c o m p d o n  rate 

provided fbr in their rqcctivc cmploymtnt contracts. Tho pm-packaged Quptcr 11 Plan of 

Reorganization filed with this Court on July 29,2002 (the "Plm") contunplates the auumptian 4 

those employment a g r e e m a  and the retention of tho Birch managemsat team following the 

Company's tolergencx fram chapter 11. The Plan strika a negotiated balance of myriad issues, 

includiag the companeation of c m t  management in a~cordmoe with their employment 

contracts to induce them to continuo in thou present capacity throughout these chapter 1 1 canes 

and rherrafter. 

4. The Debtors' pmp8ckaged Plas which haa been acctptcd by both c(Yaa6 

of impaired c la im,  pays all othtr claims in r l l ,  and assmas all executory con-& depends TI 

SigniRCrmt measure on the cohesion of the cureat managanent team during this period of 

tmnaidan. The Plan is &e r m l t  of dght monlhe of negotiation by dl of the intersstsd pubim, 

each of whom waa rcpresmted by counscl and finaucial advisers and al l  of whom have agreed 
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5. The Admini8tratiw Agent is concamd that the Debtors’ abibv to 

reorganize pureuant to the Plan my be jeopardized if the Debtors are unable to honor their 

contracls With their nranaacmmt tcam through the Plan confinnation h e i n g  that is sed for 

September 16,2002, appmximatoly five week8 from today. 

6. Beginning in N o v m k  2001. the Administsativc Agolt and its outside 

financial advjwt, Policano & Manzo, have negotiated extmaively with the Debtors and their 

professional a d h  with respect to the terms of a c 6 L L m m . d  rogtructun ‘ng plea In the come c 

tbese negotiations and other m&p with the Debtors, the Administrative Agemt ha3 obsuved 

and evaluated the &ills and capabilities of the Debran’ mmgernent in the context af assessing 

the fcmibility of a plan. On the whole, tho Adminhtm tive Agent belimes that the Debtors’ 

m t  managas are capable, loyal, hudworking, and dedluald. 

7. As the mutt of theclc negaliatjons, the Debtors formulatad the Plan. Undo 

the Plan, dre $ d a r  crcdit Faciljty Will be rwtmcnmb by, & plia. reducing the amount 

ourrtmdingtheteunded fhm nppmxim8tcIy $199 millian to 0100 million. In addition, 

approxhutaly $99 million w-dl be exchanged far approximately 80% of the equity of the 

m&cd Debtors. Notwithatanding the outstanding defaulta under the Sonim Credit 

Agreement antitling the Adminiatdve Agmt to dbclw all indebtedness themmder tb be 

immediately due and payable, the Senior Landas unanimously voted in suppart of the Plan 

plKsuant to a solicitation wnductad by the Debtors prior to the ming of these am. 

8. Maintainbag the *Sty of the Debtars’ bUsincP6 by remining current 

managmat WBB a key consideration m the decision of tho Admkrietrative w t  and the ssaictr 
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Lenders to support the Plah The Administn~tivt Agent believes that keeping the Debtors' 

management in place and committed is critical to the coaf?rmation and implementatian of the 

Plan. 

9. Thc Adminiatntive Agent aud ita financial advisors a b  have r e v i d  tb 

rnana8mtnt ream's compensation levch and W e  concluded that they arc competitive within thc 

Debtan' indusiry and geopphic regim. "be Administrative Agent and its BnanCid advisors 

aiaa believe that. under the circumstances, management's campansation lcvcls am fair d 

reamnable. 

10. In addition, based w1 the p r o f h e i d  expcricncc of &e AdmbhUath 

Agent and its advisars, AdmiSisErarive Ageat b ~onoerned that atha Mation is not heard on 

an expedited bad& =me or all of the management team may promptly seek other empcOyment 

ogportunities, cawing instebility at this cridcrrl juncture aud thereby jeopardizhq the Debtols' 

ability to reorganize, The Debtors' ability to cxpcditiously replace aomc OT all of their 

rndaagaaent bun under the circmnttaacer is uncertain. The Administrative Agent is also 

concerned that without a stabile, dedicated mamgcmant team in place, the b e b t d  may Iorc 

o t k  employeas, cwtomm and suppliars, tkebyjcopadhjng their ability to mntiaut 

oparations 

1 1. If the &bt#O wcw ta CCBBC t h C U  b W h 0 S  -&OXIS, the AQniniWdW 

Agent bclieva that any recovery the Senior Lenders may receive likaly would be substantially 

lass than thtat which is provided far in the Plau Indeed, the Debtars' Disclosure Statement, filcd 

in conjunetiaa with the Plan on July 29,2002, indicates that in a liquidation, tho Senior Lendem 

would suffer B loss of bctwtepr $1 77-5188 d t i O n .  The Adminfsmtive Agent believes tha~ the 

Senior Lundm' prospects for roovcexy am dramatically enbaaeed if the Debtom are 

4 



pursuant to the Plan. 

12. The Administrntive Agent bclicvcs that permitting the Debtors to honor al 

pnpetician and postpetition obligations to their managmmt would help prcscrvc tho v a a  of th 

Debton' bu~jncss during them reorganidon cffbrts (if~cludhg the value of the Senior Lenders' 

collateral). In particular, based cm the profcasianal Cxperienct of the Adminisbativt Agent and i 

financial advisorq ?he AmninistatiVe A$mt belimes tbat the reduction in compGnsatim levels 

and denial of p w t i o n  accrued amounts under the order may substantially dennine  the 

Dtbtars' scfaits to retab their management team and to mrganizt in b~cardpnct with the Plm. 

For these rcaws, the Admiaristmtive Agunt t.ogpcctfUlly supporn the relit 13. 

requested in the Motion, including the requcat far sxpadlted conoideratioo of the Motion. 

746. I declua, undn the penalty of pajury, 'that the Pumant to 28 U.S.C. 4 

above statemcnta are true and carrcct. 

Dwd: August 4,2002 
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Michae 

Certificate Of Service 

G. Busenkell, certify that I am not lzss than 18 years of age, 

service of the foregoing Declaration Of Frank Turner, Principal Of Senior 1 

Administrative Agent, In Support Of Debtors’ Motion For Modification Of Th 

Authorizing The Debtors To Pay Officers’ Salaries In The Ordinary Course Of 

was made on August 9, 2002 upon the parties on the attached service list in the 
n 

indicated. 

302576~2  

md that 

:riders' 

Order 

usiness 

manner 
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VIA HAND DELIVERY 

Robert S. Brady, Esquire 
Young Conaway Stargatt & Taylor 
1000 West Street, 17th Flr. 
Wilmington, DE 19801 

District Director SPF 
Internal Revenue Service 
409 Silverside Road 
Wilmington, DE 19809 

Mark S. Kenney 
U.S. Trustee’s Office 
844 King Street 
Suite 23 13 
Lockbox 35 
Wilmington, DE 19801-3519 

Laurie Selber Silverstein, Esq. 
Potter Anderson & Corroon LLP 
1313 N. Market Street, 6th Flr. 
P.O. Box 95 1 
Wilmington, DE 19899 

VIA FIRST CLASS U.S. MAIL 

Gina Sutton 
Level 3 Communications, LLC 
Dept. #182 
Denver, CO 8029 1-0 182 

Director of Revenue 
State of Missouri 
P.O. Box 155 
Jefferson City, MO 65 105-0155 

Michelle Tyler 
Aschinger Electric 
P.O. Box 775546 
Fenton, MO 63177-5546 

Nancy Kinsey 
SMSl800 
P.O. Box 8122 
Bridgewater, NJ 088 12 

Stan Foy 
Alabama PSC 
RSA Union Bldg., Ste. 850 
100 North Union Street 
P.O. Box 304260 
Montgomery, AL 36130 

SERVICE LIST 

Tom Dorman 
Executive Director 
ATTN: Tariff Branch 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, KY 40602-06 15 

Brandon Frey 
Louisiana Public Service Commission 
One American Place 
Suite 1630 
P.O. Box 91 154 
Baton Rouge, LA 7082 1-9 154 

Cliff Snodgrass, Esq. 
Missouri Public Service Commission 
Governor Office Building 
P.O. Box 360 
Jefferson City, MO 65102-0360 

Thomas A. Peterson 
Birch Telecom, Inc. 
2020 Baltimore Avenue 
Kansas City, MO 64 108 

Kara Gilmore 
Birch Telecom, Inc. 
2020 Baltimore Avenue 
Kansas City, MO 64108 

Martin Flics, Esquire 
Latham and Watkins 
885 Thud Avenue 
Suite 1000 
New York. NY 10022 

Gregg D. Josephson, Esquire 
Latham and Watluns 
885 Thud Avenue 
Suite 1000 
New York, NY 10022 

Kelley A. Cornish, Esquire 
Sidley Austin Brown & Wood 
75 Thud Avenue 
New York, NY 10022 

Michael S. Stamer, Esquire 
Akin Gump Strauss Hauer & Feld, LLP 
590 Madison Avenue 
New York, NY 10022 



I .  

VIA FIRST CLASS U.S. MAIL 

Jane Schweiger, Esquire 
Wells Fargo Bank, NA 
Corporate Trust Department 
Sixth and Marquette 
Minneapolis, MN 55479-0069 

Michael G. Slade 
Corporate Trust Officer 
Wells Fargo Bank, NA 
Sixth and Marquette 
Minneapolis, MN 55479-0069 

Michael Berman 
Securities & Exchange Commission 
15th & Pennsylvania Ave., NW 
Room 63 18 Mail Stop 6-6 
Washington, DC 20020 

Susanne Larson 
Internal Revenue Service 
Insolvency Group 
3 1 Hopkins Plaza, Rm. 1 150 
Baltimore, MD 21201 

Stuart E. Schiffer, Esquire 
U.S. Dept. of Justice 
Civil Div., Commerc. Lit. Branch 
950 Pennsylvania, NW 
Room 3607 
Washington, DC 20530 

Patricia H. Schrage 
Securities & Exchange Commission 
NY Office BranchReorgan. 
233 Broadway 
New York, NY 10279 

Suzanne C. Leslie 
SBC Telecommunications, Inc. 
One SBC Plaza, Suite 2900 
208 S. Akard Street 
Dallas, TX 75202 

Abe Boykm 
Southwestern Bell 
208 S. Akard 
9th Floor 
Dallas, TX 75202 

Dinetta C. Lykes 
Bell South 
1 Chase Corporate Center 
Suite 300 
Birmingham, AL 35244 

Patrick Graham 
Williams Communications 
One Technology Center 
Tulsa, OK 74103 

Richard Waresback 
MCI Worldcom 
6929 N. Lakewood Avenue 
Maildrop 1.2-108E 
Tulsa, OK 74 1 17 

Tom Carrol 
NECA 
80 S. Jefferson Road 
Whippany, NJ 0798 1 

Karen Dyrness 
AT&T 
300 Atrium Drive 
Mailbox 4W015 
Somerset, NJ 08873-4105 

John Heist 
CCA Financial, Inc. 
7275 Glen Forest Drive 
Richmond, VA 23226 

Universal Service Admin. Co. 
12902 Federal System Park Dr 
Fairfax, VA 22033-4412 

Mike Geiger 

201 N. Franklin Street 
Suite 700 
Tampa, FL 33602 

. TSI Telecommunications 

Nancy Ruocco 
Avaya 
21 1 Mt. Airy Road 
Basking Ridget, NJ 07920 

Kathy Duvall 
NTS Communications 
5307 West Loop 289 
Lubbock, TX 79414 

Carolee Leiseth 
NEC America, Inc. 
6555 N. State Hwy. 161 
Irving, TX 75039-2402 

Pat Hernandez 
Adelpha Business 
266 N. Main Street 
Suite 100 
Wichita, KS 67201-0337 
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Jason Naumeimer 
Certegy Check Services 
1 1601 Roosevelt Blvd. 
St. Petersburg, FL 33716 

Theresa Thomas 
Anderson Performance Improvement 
12 18 1 Margo Avenue South 
Hasting, MN 55033 

Paula Schlossenberg 
FishNet Security 
17 10 Walnut 
Kansas City, MO 64108 

Mai Jager 
Vodavi Communications Systems 
47 17 E. Hilton Avenue 
Suite 400 
Phoenix. AZ 85034-6402 

Melanie Wilcom 
Sprint 
600 New Century Parkway 
New Century, KS 6603 1 

Kylie Hurtig 
Alltel 
Building 4, Second Floor 
One Allied Drive 
Little Rock. AK 72202-2099 

Ah4EX 
20002 N. 19th Avenue A-2 1 
CPC Remittances 
Phoenix, AZ 85027-4250 

Nadia Roy 
Recruitsoft Inc. 
636 Moms Avenue 
Suite 3-B 
Short Hills. NJ 07078 

Charlie Pogue 
Associates Solutions, Inc. 
8 1 15 Shawnee Mission Pkwy. 
Suite 100 
Memam, KS 66202 

Amber Prewitt 
Broadwing Communications Services 
1122 S. Capital of Texas Hwy. 
Austin, TX 78746 

Janet Pitcock 
NAMS2000 
500 Chestnut, Suite 500 
Abilene, TX 79602 

Anequia Carr 
Xerox Corp (Dallas, TX) 
800 Phillips Road 
Webster, NY 14580 

Jeanette Steele 
IKON 
1005 Ikon Drive 
Jefferson City, MO 65 102 

Elesha Jackson 
Arch Wireless 
6330 Commerce Drive 
Irving, TX 75063 

Karen Alford 
Datacom Warranty 
3015 Windward Plaza 
Suite 575 
Alpharetta, GA 30005 

Debbie Griffth 
Pitney Bowes 
13 13 N. Atlantic 
Spokane, WA 99201-2203 

Percy Sanders 
Netopia, Inc. 
2470 Mariner Square Loop 
Alameda, CA 94501 

Cynthia Kurtz 
Signalcom 
188 Hunters Green Lane 
Eureka, MO 63025 

Kevin Otoole 
Inter-Tel Integrated Systems 
120 N. 44th Street 
Phoenix. AZ 85034 

Joe Samples 
Joseph Samples 
330 Bee Caves #650-235 
Austin, TX 78746 

Mark Grube 
McCormack-Payton Storage 
4800 East 119th Street 
Grandview, MO 64030 
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Michael Funk 
Intellisoft Corp. 
7007 College Boulevard 
Suite 720 
Overland Park, KS 662 1 1 

Marlene H. Dortch 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 

Joe McIlvain 
California Public Utilities Commission 
Docket Office 
505 Van Ness Avenue 
San Francisco, CA 94 102 

Tom Williams 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Lilian Johnson 
Georgia Public Service Commission 
244 Washington Street, SW 
Atlanta, GA 30334 

Mark Hanson 
Illinois Commerce Commission 
Chief Clerks Office 
527 E. Capital Avenue 
Springfield, IL 62701 

Joseph Southerland 
Indiana Utility Regulatory Corn. 
Indiana Gov. Center South 
302 W. Waslungton, Ste E-306 
Indiana, IN 46204 

Jeff Wagaman 
Executive Director 
Kansas Corporation Comm. 
1500 Southwest Arrowhead 
Topeka, KS 66604 

Dorothy Wideman 
Michigan Public Service Commission 
6545 Mercantile Way 
Suite 7 
Lansing, MI 489 1 1 

Randy Tew 
Mississippi Public Service Commission 
501 North West Street 
201-A Woolfolk St. Office Bldg 
Jackson, MS 39201 
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Geneva Thigpen, Chief Clerk 
North Carolina Utilities Commission 
4325 Mail Service Center 
Raleigh, NC 27699-4325 

Dan Fullen, Esq. 
Public Utilities Commission of Ohio 
180 East Broad Street 
Columbus, OH 432 15-3793 

Bob Allen, Esq. 
Oklahoma Corporate Commission 
Public Utilities Division 

Oklahoma City, OK 73 152-2000 
P.O. BOX 52000-2000 

Gary B. Walsh 
Public Service Comm. Of S. Carolina 
10 1 Executive Center Drive 
Saluda Building 
Center G Office Park 
Columbia, SC 29210 

Rosie Gregory 
Tennessee Regulatory Authority 
460 James Robertson Pkwy. 
Nashville, TN 37243-0505 

Garvez Cunningham 
Public Utility Commission of Texas 
Central Records 
1701 N. Congress Avenue 
Auston, TX 7871 1 

Lynda L. Don 
Public Service Comm. Of Wisconsin 
610 North Wlutney Way 
Madison, WI 53707 

Darryl S. Laddin, Esq. 
Frank N. White, Esq. 
Amall Golden Gregory, LLP 
2800 One Atlantic Center 
1201 W. Peachtree St. 
Atlanta. GA 30309-3450 

Mark J. Kalla, Esq. 
Chris Lenhart, Esq. 
Dorsey & Whimey 
50 S. Sixth Street 
Minneapolis, MN 55402-1498 


